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TO THE 
RIGHT HONOURABLE 


THE EARL OF CHATHAM. 


Mv LORD, | 

7 HE following obſervations 
| have for their ſubject the in- 
tereſts of a State, which has received 
from your public conduct ſecurity 
and ſplendor. The writer, impreſſed 
with ſentiments of the moſt ſincere 
reſpect for your Lordſhip's eminent 
qualities, deſires to offer them to 
your attention. 
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F F ever there was a conjuncture, in which it 

was of conſequence juſtly to eſtimate public 
principles and meaſures, it is that in which we 
now are. If ever there was a moment, in which 
it was neceſſary to diſtinguiſh the friends of the 
Conſtitution from its enemies, it is the preſent. 


The following diſcuſſions have for their object, 
to eſtabliſh a criterion for the aſcertaining the 
conſtitutionality of political principles and poli- 
tical meaſures, | 
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Does this criterion conſiſt in the obſervance of 


precedent and uſage,—of judicial authorities. 
of the forms of our government ?—in the acts of 


the legiſlature? Do precedent, uſage, and au- 


Of prece- 
cent, 
uſage, and 
authority, 


thority themſelves require a criterion to determine 
their character? Can the forms of our govern- 
ment be unconſtitutionally employed? Can the acts 


of the legiſlature be unconſtitutional? Theſe are 


queſtions of moment, and deſerve conſideration. 


SEC T. 


ON the ground of precedent, it becomes, 1 


think, every man t tread with decency, but not 
with a blind ſubmiſſion. 


In queſtions of private right, precedents are law. 
The obſervance of them is #niver/al, and therefore, 


ſubſtantial juſtice; the public faith is pledged for 


it, the public credit depends upon it. They 


compoſe the common medium of civil intercourſe, 


and ſnould, like our coin, be preſerved religiouſſy 
from alteration or dimunition. But in queſtions 
that regard the Conſtitution, they loſe a principal 
part of their force, what has been, is by no 
| | means 


6 

means to be conſidered as the invariable rule for 
what ſhould be. In our veneration for the wiſdom 
of antient times, we are not to forget to do 
juſtice to the liberality of modern. Reſpect for 
the ſentiments of our anceſtors may influence, 
but ſhould not preſcribe our judgments. In all 
1 governments this reſpect has, I know, been 
frequently employed in maintaining the original 

rights of mankind ; but it has been, I lament it, 

much oftener, and much more ſucceſsfully em- 
ployed in confirming the uſurpations againſt. 

them. Looking back to former ages of our 

ovn government, I perceive the flame of liberty 

ſerving only to make more viſible the gloom of 

©» religious and civil ſuperſtition : ſtifled and al- 
molt extinguiſhed by the precedents which were 
heaped upon it, I conſider it to have been pre- 
ſerved by its native yigour alone. I conclude 
| 3 that the Conſtitution does not depend upon pre- 

A cedent, becauſe it exiſts at this moment. 


In many caſes, rights at firſt imperfe& and 
infirm acquire ſtrength from age, they are con- 
firmed by the exerciſe of them; but it is not ſo 


with the powers of government; they derive 
B 2 their 
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(4) 
their force from their intrinſic merit alone; 
originally bad, no preſcription, no uſage, how- 
ever inveterate, can protect them. The rights 
of the individual, of the church, of the crown 


may have their reſpective limitations, but againſt 


thoſe of the Conſtitution * no time can run *.” 


A more liberal' employment, cannot in any 
government be imagined, than the application of 
human reaſon to its nobleſt object, the laws of a 
free people. There cannot be a purer ſource of 
honour, than diſtinguiſhed character in this pro- 
fefſion. That character, I underſtand, which 
riſes to eminence in it, by a grandeur and ele- 


vation of mind, not that which is carried to it 


by arts which narrow the genius and deprave the 


affections. 


But, bound as Judges are, by the nature of 
their office, to determine from ulage and pre- 
cedent, what has been obſerved on theſe ſubjects, 
may be applied to their opinions on conſtitutional 
queſtions, Great deference is undoubtedly to 


be paid to the enlarged and comprehenſive view 


4 


* Nullum temvus occurrit. 


they 


6 
they have, from what Lord Bacon calls “ the 
vantage ground” of their ſituation; but, though 
in other caſe their judgments decide, here they 
merely inform, 


8 E nl 


THE Athenians, in that period of their go- 
vernment which ſucceded the death of Epa- 
minondas, made a law, by which it was ren- 
dered capital, for any one to propoſe the reſtoring 
to the eſtabliſhment and maintenance of their 
army, thoſe revenues, which had been converted 
10 public exhibitions and entertainments.. 


Libanius *, who gives us this anecdote, does 
not mention, that any of the forms of the Athe- 


Of the 

forms of 2 
goyern - 

m fo 


nian conſtitution were, in this inſtance, neglected. . 


Thoſe who have made the human heart their 
ſtudy, will, it is likely, conjecture, quite the 
reverſe to have been the fact. This degenerate 
act was probably paſſed with a ſtudied ſolemnity. 
The ceremonials of the occaſion were, we may 
ſuppoſe, obſerved with exactneſs. The writ was 
| Argument. ad Olynthiac. 1. 

i 


Uü— ONO CER 


4 


iſſued, the meeting regularly called. The 
Ih Lexiarch went about the avenues of the aſſembly 
ö li collecting the members. The prayer and luſtra- 
| tion were not omitted. The Epiſtate, Prytanes, 
[th and Proedri diſcharged their offices with an 
Ii! anxious attention to the ſeveral minutiz of 
in them. After all theſe precautions was a law 
| | which ſtruck at the very life of the State conſti- 
ith tutional? Was a law which expoſed the rights 
| | of the Athenians to invaſion the law of liberty ? 
Fil I think it was neither. The Athenians at this 
it moment were not free; the figure indeed of a 
Hl free conſtitution remained, the animating ſpirit 
i had taken its flig lt. I 


Of che ſpi- THE ſpirit of our Conſtitution I define in two 
TFIt OT our | 


Confticu- words, Equal Liberty.” I might quote it 


tion. 


from the Great Charter * but I find it in a 


| * This excellent ſtatute is not, I prefume, what is called 
it an exacting law; it is a law declararory of * the anceſtral 
i: : | 

i rights of this country.” 

5 5 a 

He: | 1 

il! higher 
1 


4) 


higher authority, the charter of our nature. It 
is the franchiſe of our ſoil; it impregnates our 
Every precedent, uſage, and authority in fa- 
vour of this ſpirit is conſtitutional, and ſhould be 


inviolably obſerved. 


SEC *®.Y 


LIBERTY, in its primary and original ſenſe,” Of liveny, 
ſignifies ſimply, power unreſtrained. Wherever 
we have an idea of power, we can conceive the 
- Interruption or reſtraint of it: wherever we can 
| conceive the reſtraint or interruption of power, 
we have an idea of the abſence of them; this 
idea is abſtract liberty. 


In its particular and definite fignification, 
liberty receives its quality from the nature 

* The reſolution 11 Eliz. (Ruſhworth Hiſt, Coll. c. 2. 
p. 468.) © that the air of England is too pure for a ſlave 
ce to breathe in” has in our days received a ſolemn recog- 
nition, 
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C00 
of the ſubject to which it is applied. It has not 


been unfrequently conſidered as an exemption 


from law. I ſhould think it might be defined 


© in every ſubſtance the power acting in obe- 


© Gience to the law of its nature.“ 


If reaſon then be the diſtinctive character of 


Natural li- man's nature, the natural liberty of man will 


5 
berty of 
man. 


Political 
liberty. 


* conſiſt in the exerciſe of his powers agreeable 


„% to his reaſon.” 


As political ſociety is evidently a multiplication 


of the forces and wills of the ſeveral individuals 


which compoſe it. political liberty muſt neceſ- 


* fſarily conſiſt in the exerciſe of the powers of 


all by the direction of the reaſons of all” 


Now, the fundamental maxim of the Conſti- 


tution we enjoy, the © government of all with the 


« conſent of all,” is clearly reſolvable into this 
poſition, © the exerciſe of the powers of every 
& individual agreeable to the reaſon of every 
e individual;” in other words, Equal Li- 
— erty.” 


I. 


C $3 


K CT. VL 


THIS is our excellent theory; but does the ovjeaion, 
practice, it is aſked, correſpond with it? The 
_ repreſentative body is conſtituted by a part only 
of the people. The right of election is confined 

to perſons of a certain deſcription, in excluſion of 
: many of the ſubjects and dependencies of the 
empire. Of the members even. of this repreſen- 
tation, all do not aſſent to the laws which are 
paſſed with its ſanction; many of them are 
enacted, not only without the conſent, but with 
the expreſs diſſent, of a conſiderable number. 
If then the laws by which we are governed, 
are paſſed not only without the concur- 
rence, or even privity of many, but expreſsly 
againſt the ſenſe of ſome of the ſubjects of this 
country, how can they be ſaid to be enacted with 
the conſent of all? _ 


I have ſtated the objection, I believe, in its 
full force, and ſhall propoſe a ſolution of it. 
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donſent. 
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This maxim, I obſerve, in the ſtrict and literal 


ſenſe of the word, conſent, is impoſſible ; in its 


appropriated and political ſenſe, it is perfectly 
clear and intelligible. Though it cannot be un- 


derſtood to mean the expreſs and poſitive conſent, 


it may, with the ſtricteſt propriety, mean the im- 


plied conſent of every man. In this view, it is 
analogous to the contract upon which all ſociety 


mult be ſuppoſed to be founded. Rarely ex- 


preſſed, this contract is implied, from the nature 


of the ſubject. It is the plain ſuggeſtion of that 


common ſenſe, which the Deity has imparted to 


every man. The ſame reaſoning which ſuppoſes 


government to be founded on a contract, that it 


ſhall be employed for the advantage of every 


man; when it is ſo employed, implies the conſent 
of every man to it. | 


If reaſon was in every man clear and unin- 
fluenced, there could be no eſſential difference in 


the modes of government ; man might be. go- 


verned by one, or by millions. But this faculty 


is in every man obſcured and biaſſed by a thouſand 
circumſtances of prejudice and paſſion. To re- 
medy this imperfection, is the objc& of the art 

2X political ; 


ERS 


„„ 

political; and it is then moſt excellent, when, by 
a judicious alchimy, it extracts that pure ſenſe 
which ſeeks the public good, from the baſer 
principles which alloy it. This is that ſenſe of 
the people, which is truly called the ſenſe of the 
Divinity. This is the point of perſection to 
which, though it may never arrive, * form 
of * ſhould tend. 


The conſent of all, therefore, is then implied 
when the laws of government have for their ob- 
ject the intereſts of all. That every law may 
bear this character, the form of our government 

is ſuch as we ſee it. Every law which does bear 

this character, is the law of liberty; the Tee 
of it, even in ferrers, | is fes. 


Laws have then for their object the intereſts of 

all when they reſpect the rights of the meaneſt 
equally with thoſe of the higheſt individual; 
when the rights of no individual whatever ſuffer 
a greater diminution, than the public preſervation 
ſtrictly requires. This is the higheſt * de- 
you of liberty. 


C 2 SECT. 


— 


— — — ” _ — 
— — a — 
* * — — _ 
—— * — — F — — — —— — — — - 
* — hs — 2 —— 
© 2 — — >" — 2 
- mo — . — * — — — 
wm - PR — pom l — - = — 
— - w . I « Ae. 


— 


— 

— ——— —— 
—— 

— —ũ——Bͤ— — 


wor —— Ep I pa 2 * I 
—ͤ— — 2 —ä — — 
— 


Sr 
Mo oe 
a o— — 
' 


— "> — 
ay _ 
—— — — < 

— — S 2 < 
- — >= = 


- a * 
— — — - 
—— — 


— — — —— Ing, —— - 
— — g — —— — 
. — — -- 4122 4 — — 
G — Ml * 0 


a* - M4 a — — — 
1% canoes — · —˙* * * » — wo A ens er —N— — —E—— . —— — — — — — — « — * 
, Cy . 22 — _ —— HG IE * way — — nnegng — 


/// A Ri te 


Of the ſu- 
preme le- 


giſlative 
power. 


aſſertion of one f of its greateſt lawyers. The 4 


SECT wt 


— 


1 know not what Parliament may not do,“ 
ſaid one of the greateſt ſtatemen this country 
ever enjoyed. Parliamentum omnia poteſt, is the 
learned commentator on our laws has obſerved of 
e the omnipotence of Parliament,” that it is 
rather too bold a figure.” Conſidering however 
its view, and the times in which it was uſed, it 
appears perfectly warrantable, It had in its ob- 
ject to emancipate Parliament from that political 


ſubordination, in which it was affected to be held, 


and to eſtabliſh its juſt conſtitutional ſuperiority 
over the pretenſions of prerogative. Is then, it 
is aſked in our times, its power unlimited ? Di- 


veſted of metaphor, the truth ſeems to be this. 


Conſidered with reſpect to every other power, 
the Legiſlature is in every point of the Britiſh 
dominions politically /preme ; ſince, through the 

* Cecil, Lord Burleigh, + Lord Coke, 
t Juſtice Blackſtone. 
whole 


„ 


whole of this extended empire, there can be no 
political power equal or ſuperior to it. This is all 

that the word “ ſupreme” can of itſelf and in its 
natural import, be underſtood to ſignify. Con- 
ſidered with reſpect to the exerciſe of it, this 
power is neceſſarily limited, from its nature. The 
ideas of ſupreme power, and theg@gplimited exer- 
cile of it, are ſo far from excluding, that they 
ſuppoſe each other. A power is therefore ſupreme 

becauſe the powers of all are veſted in it; the 
powers of all are veſted in it, with the implied 
conſent of all; the conſent of all is implied, upon 
this only motive, that the ſupreme power ſhall 
be exerciſed for the intereſt of all. Here then 
the limit to this power is fixed. 


The unlimited exerciſe of power cannot, in 

truth, be aſcribed to a moral agent without con- 

| tradition, Even that high being to which, in 

utmoſt ſtretch of imagination, we attribute om- 

nipotence, limits his infinite power by his infinite 
juſtice, 
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The limit therefore to the ſupreme legiſlative 


power is that which limits every other nature, the 


principle of its conſtitution, 


The principle of its conſtitution may be de- 


fined in this manner. It is a body compoſed ix 


a certain form of which an eſſential, conſtituent part 
is freely elected and to which the publice force is 
entruſted for the preſervation of equal liberty. 


That it ſhall preſerve irs form ;—that it ſhall 


maintain inviolate the freedom of election. 


that it ſhall employ the public force for the pre- 
ſervation of equal liberty ; are the laws to which 

it is ſubject, becauſe they are the laws of its na- 
ture. Theſe laws it cannot tranſgreſs, without 
changing its character, without ceaſing to be that 
which it is, a government by conſent. The juſt 
liberty of this power theſe laws do not diminiſh ; 
they direct it to every beneficial and falutary 
purpoſe, the ſelf-deſtructive exerciſe of it alone 


they reſtrain, 


SECT. 


6 
3 mm 


furniſh an anſwer to a very important queſtion, a 
queſtion which, by a ſingular mode of diſcuſſion, 
has been argued at the expence of our beſt blood 
and treaſure. Can the ſupreme legiſlative power 


be exerciſed in every caſe whatſoever over every 


part of the empire? Ir can be exerciſed through 
the whole of the empire in every imaginable caſe 
to which the univerſal conſent of the empire can 


be implied. The marks of this conſent have 


been already ſtated. An inſtance will illuſtrate 


them. 


In the different modes of taxation no eſſential 


diſtinction can be diſcovered ; they may have 


however an accidental one. The general and 


abſtract nature of government conſidered, no ſa- 


tisfactory reaſon can be aſſigned, why the power 


which 1s exerciſed. in one cale, and over one part 


of the empire, ſhould not be exerciſed in another 
caſe, and over another part of it; why the power 
5 which 


THE A cen a have been ſubmitted Of colo- 


nial tax a- 
tion. 


which impoſes one ſpecies of taxation, cannot 


impoſe another. The particular conſtitution of a 
government however may create a very important 
diſtinction. I apply the criterion to the mode of | 
internal and that of external taxation, 


In the ſyſtem of external or commercial taxa- 
tion eſtabliſhed by our navigation acts, the great 
charter of colonial government, the intereſts of 
every part and of the whole were inſeparably 
blended, The intereſts of one part of the do- 
minions could never be facrificed to thoſe of 
another; no partial or inordinate tax could be 
impoſed to oppreſſion of one part and exoneration 
of another. The duties that were charged, were 
returned to thoſe who paid them, with accu- 
mulated increaſe in their ſhare of the general 
proſperity. To this admirable ſyſtem, therefore, 
the univerſal conſent of the empire was neceſſarily 
implied; this was the conſtitutional ſyſtem. 
Diſtinguiſhed from this in every * the ſyſtem 
of internal taxatioj— 

ED PRAESTAT Moros COMPONERE FLUCTUS, 


SECT. 


31 - 


« The pure ſolar ſyſtem of Engliſh govern- 1 
* ment and Engliſh liberty, ſplendid figure ! 
uniting the firſt objects in the natural and moral 
world] Can there in effect be one more truly 
deſerving of philoſophical admiration than a 


ſyſtem in which the various parts of empire re- 


volye in their ſeveral ſpheres round one com- 
mon center the centrifugal affections of their 
different intereſts corrected by their attraction 
to the general proſperity—warmed and enlight- 
ened by emanations from the ſource of that ge- 
nuine liberty by which the whole 1s pervaded ?: 2— 


Image of 
he rela- 


ciongf 


Great Bri- 
tain to its 
dependen- 
cles, 


In the name of humanity, ſhall this ſyſtem be 


merely a fiction * ? 


Speech againſt che . and dipeniing preroghy 


five, &c. 
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« The King can do no wrong”. There are 
two conſtructions of this maxim. The ſpirit of 


the one preſerves the public reſpe& and affection 


for the royal perſon, the brighteſt jewels of ſo- 
vereignty, unſullied and in their true luſtre. 
Acts of mercy, of benevolence,. of popularity, 


are ſuppoſed to flow from his benignant nature, 


Acts unjuſt, unmerciful, unpopular, are aſcribed 


to the influence of ſiniſter and inauſpicious coun- 
ſels. The Miniſter knows he is reſponſible for the 
meaſures he undertakes and ſupports; to him 
therefore, if they are reprehenſible, with the 
ſtricteſt propriety and juſtice they are imputed. 


Thus the Father of his People 1s never preſented 


to them, but in the moſt gracious and amiable 
point of view. This maxim has however another 


conſtruction of, at leaſt equal political 1 importance. 


Nihil aliud poteſt rex, niſi id ſolum quod de 


jure poteſt*.” In the crown the ſupreme exe- 


* PraGon, 1. ili. tr. i. c. 9. 


cutive 


1 
cutive power is veſted, but the ſupreme execu- 
tive power cannot be exerciſed againſt law; 
againſt the written acts of the legiſlature and, # 
fortiori, againſt that Jaw to which the legiſlature 
itſelf is ſubject, the unwritten law of the Con- 
ſtitution; illegally, or unconſtitutionally. 


To illuſtrate, — the defenſive force of the State 
is, by the form of our government, veſted in the 
crown in virtue of its executive character. But, 

by the ſpirit of the Conſtitution, it cannot raiſe 
ſupplies for the ſupport of this force without the 
conſent of Parliament. This proviſion has two 
objets. 


Firſt, That no one ſhall be compelled to pay any 
impoſition but ſuch as he has politically conſented | 
to. In this view the perſonal property of the 
individual is protected. It is obvious, however, 
that if this proviſion had no other view, the per- 
ſonal property of the individual, as well as every 
other civil right, would be inſecure. If by any 
means whatever, the crown could ſubſiſt a force 
without the conſent of Parliament the Conſti- 
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tution (or what is the ſame thing the ſecurity of 
it) would be no more. | 


The other conſtruction therefore of this maxim 


is, That the crown ſhall, on 20 pretence whatever, 


receive ſupplies for the ſubſiſtence of the public 


force, through any other medium, than that of Par- 
liament. 


Of all, even the moſt diſtant approaches to 


this power, the repreſentative body, to which it 


is entruſted, have been more jealous, than of any 
other whatever. And with reaſon. The inſtru- 
ment of forming the Conſtitution, it is that of 


its preſervation; it is its ſupport and defence. 
Accordingly, there is no point on which Parlia- 


ment has, in all times, ſo ſcrupulouſly and 
anxiouſly declared its ſenſe. By a variety of acts, 

from Magna Charta down to the declaration of 
rights, the exerciſe of this power by the crown is 

declared to be illegal . 


The ſpirit of all theſe ſtatutes reſtrains not only the 
power of taking by the crown but the power of giving by 
others. In this view the words of the declaration of rights 


and 


62.0) 

In conſidering the executive power it is not to 
be omitted, that poſſible caſes may be imagined 
in which the firſt law of the State, the preſerva- 
tion of it, ſilences every other. In ſuch caſes as 
imminently and intimately endanger the public 
ſafety, delay might be ruin; the executive power 
does not wait for the direction of poſitive laws 
but acts in conformity to that law which is the 
origin of them all. But ſuch caſes are rare, and 
the neceſſity of them muſt be ſtrict and inevitable. 
Of this neceſſity the crown is not the only judge; 
Parliament muſt aſſent to it, if not in the firſt 
inſtant, in that immediately ſubſequent to it. 
With this ſanction, ſuch an exerciſe of the exe- 
cutive power appears perfectly conſtitutional. It 
is the employment of the powers of all, for the 
_ preſervation of all. | | 


and of the ſtatute commonly entitled de rallagio non concedends, 
Sc. are remarkably comprehenſive=they evidently declare 
that Parliament alone had the power of conceding or granting 
ſupplies. Sure I am that if remedial ſtatutes ſhould receive 


liberal conſtruction conſtitutional acts ſhould receive it too. 
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| Concluſion, 
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I HAVE endeavoured, in the foregoing 


obſervations to eſtabliſh that criterion, a confor- 


mity to which renders every principle, authority - 
and power of government conſtitutional. I 


have endeavoured to fix the ſpirit of the. Con- 


ſtitution. 


This ſpirit alone ſhould recommend men and 
meaſures diſtinguiſhed by it to the favour of 
their country in every juncture of public affairs, 


more eſpecially in the more arduous criſes of them, 


When this ſpirit has prevailed, the national 


reſources have unfolded themſelves in proportion 


to the danger and difficulty of our ſituation. 


Our ſucceſſes have rendered us flouriſhing at 


home, and reſpectable abroad. 


yo. 


When the contrary ſpirit has prevailed (our 
hiſtory ſupports the obſervation) its malignant 
influence has been marked by our rapid declen- 
— ſion 
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gon Every fair proſpect of liberty, commerce; 
and national greatneſs, has been blaſted Un- 
happy at home we have been degraded abroad 
our ſituation has provoked the pity of our In 


the inſults of our enemies. 


To the preſervation of this ſpirit no public 


conſideration can be too dear to be ſacrificed. 


While this Palladium remains among us, the 


State is never to be deſpaired of; the act that 


forces it from us, makes us no more a people. 
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